STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Petitioner,
VS. Case No. 05-1184

SEASHELL CORP., d/b/a HAPPY
HEARTS EAST CHI LD CARE CENTER,

Respondent .
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RECOVMVENDED CRDER

Upon due notice, a disputed-fact hearing was held in this
cause in Lake City, Florida, on June 27, 2005, before Ella Jane
P. Davis, a duly-assigned Adm nistrative Law Judge of the
Di vision of Adm nistrative Heari ngs.

APPEARANCES

For Petitioner: Lucy Goddard-Teel, Esquire
Departnent of Children and Fam |y Services
Post O fice Box 390, Mail Sort 3
Gai nesville, Florida 32602-0390

For Respondent: Robert Turbeville,
Qual i fied Representative
Seashel | Corporation
174 Nort hwest Venice den
Lake City, Forida 32055

STATEMENT OF THE | SSUE

Whet her the Departnent of Children and Fam |y Services

(DCF) properly inposed a civil penalty agai nst Seashell Corp.



d/ b/ a Happy Hearts East Child Care Center in the amount of
$150. 00.

PRELI M NARY STATEMENT

Respondent tinmely requested a di sputed-fact hearing, and
this cause was referred to the Division of Admi nistrative
Hearings on or about April 1, 2005.

At the disputed-fact hearing on June 27, 2005,

Robert Turbeville, a principal of Respondent's corporate parent,
was exam ned on the record and accepted as Respondent's
qualified representative, provided he filed an appropriate
witten authorization froma corporate officer within 10 days of
the close of hearing. That authorization was filed, and

M. Turbeville's qualified representative status is hereby
ratified.

Petitioner DCF presented the oral testinony of
Vi ctoria Ransey, Donna G ebeig and Sandy Looney, and had four
exhibits admtted in evidence. Robert Turbeville testified on
behal f of Respondent, and Respondent had three exhibits admtted
in evidence. The Prehearing Stipulation was admtted in
evi dence as Joint Exhibit A

No transcript was provided.

Petitioner tinely filed a Proposed Reconmended Order, which
has been considered in preparation of this Recomrended O der.

Respondent waived filing a proposed recomended order.



FI NDI NGS OF FACT

1. Respondent Seashell Corp. is licensed to operate a
child care facility known as "Happy Hearts--East" |ocated at 149
Sout heast Lochlynn Terrace, Lake City, Florida.

2. On August 24, 2004, DCF received a conplaint to the
abuse hotline, alleging that at the facility, children were
playing in a nop bucket with water, while staff nenbers were in
the kitchen tal king, not paying attention or supervising the
children, and too far away to stop the children fromplaying in
t he nop bucket.

3. The facility's normal practice is for children who have
been awakened fromtheir naps to be sent to the nain roomto be
supervi sed by staff other than their teacher. This is done to
keep the now-awake and newl y energi zed youngsters from waki ng
the children still napping. Apparently, the reporter to the
abuse hotline was a visitor who was present on August 24, 2004,
to pick up sone papers.

4. Later the sanme day, the teacher of the two-year-olds
told DCF investigators that as the children awke fromtheir
naps, she sent themto the main room Staff also adnmtted to
i nvestigators that the nop bucket had been in the main room
within reach of the children. It was admtted that a staff
menber had stopped the children before any of themtouched the

wat er and di ssolved cleaning fluids in the nop bucket, but one



staff nmenber al so stated that her four-year-old daughter had
pl ayed with the nop handl e.

5. DCF's abuse investigator closed the hotline case with
only mnor indicators of inadequate supervision. However,
Respondent's |icense was cited by DCF' s |icensing regulators for
m nor nonconpliance, and a $50.00 civil penalty was i nposed.

6. Due to the location of the two-year-old roomin
relation to the main room an inspector, Ms. G ebeig, concluded
that the children had to go through a closed door to the nain
roomand that they were not within sight of a teacher at al
times in the main room The floor diagramin evidence does not
refute her interpretation, despite M. Turbeville's testinony
that the teacher of the two-year-olds was expected to stand in a
doorway and watch until the children were in view of other staff
menbers in the main room Even diligent human bei ngs cannot see
around right-angl ed corners and sinultaneously naintain a
sightline to children in two different roons.

7. Child care licensees are required to keep their
facilities clean. Prior to the August 24, 2004 citation,
Respondent's staff always took the nop bucket into the main room
to nop, because this procedure is nore efficient. Since the
citation, they | eave the nop bucket in the kitchen, away from
the children, and take only the nop back and forth for cleaning

the child care areas.



8. On Decenber 6, 2004, Ms. G ebeig was again at
Respondent's facility. At that tinme, she observed a nop hanging
to dry on a | ow picket fence accessible to children fromthe
back porch. From May 6, 1999, when Respondent opened, until
Respondent was cited for this incident on Decenber 6, 2004,
staff had always hung the nop in the sane |ocation after it had
been rinsed out, so as to prevent mldew. Despite severa
i nterveni ng i nspections by DCF, Respondent had never been told
not to follow this procedure. At no tinme has any child been
seen to touch a nmop in that [ocation or to come in contact with
any toxic chem cal residue on a nop in that |ocation. The
om ssion of previous citations was because Ms. G ebeig did not
see the nop hanging on the fence on any of her prior inspection
visits, which usually occurred only four tinmes each year. The
citation on Decenber 6, 2004, proposed a civil penalty of
$100.00. Since that date, the nop has been dried el sewhere.

9. It is not DCF' s practice to cite a child care |licensee
for every deficiency, violation, or |ack of precise conpliance
with the licensing and inspection statutes and rul es whi ch DCF
adm ni sters, but prior to the August 24, 2004 citation, there
had been two simlar observations of non-conpliance on March 18,
2003 (unsecured hazardous materials), and August 9, 2004 (staff
not within sight of children). The Decenber 6, 2004 citation

was a fourth occurrence. Each of these situations was sim/l ar,



in that they invol ved concerns about very young chil dren being
unobserved or in the vicinity of toxic materials.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Sections 120.57 and 120.60, Florida Statutes.

11. DCF has the duty to go forward and the burden to prove
by a preponderance of the evidence the charges agai nst
Respondent .

12. Section 402.310(1)(a), Florida Statutes, provides:

The departnent or |ocal |icensing agency may
deny, suspend, or revoke a |license or inpose
an adm nistrative fine not to exceed $100. 00
per violation, per day, for the violation of
any provision of ss. 402.301-402. 319 or

rul es adopted thereunder. However, where
the violation could or does cause death or
serious harm the departnent or |oca

i censi ng agency many i npose an

adm ni strative fine, not to exceed $500. 00
per violation per day.

13. Florida Admi nistrative Code Rule 22.001(5)(a),
provi des, in pertinent part:
(5) Supervision.

(a) Direct supervision neans watchi ng and
directing children’s activities wthin the
same room or designated outdoor play area
and responding to each child s need. Child
care personnel at a facility nust be
assigned to provide direct supervision to a
specific group of children and be present
with that group of children at all tines.
When caring for school age children, child



care personnel shall remain responsible for

t he supervision of the children in care, be

capabl e of responding to energencies, and be

accountable for children at all tines, which

i ncl udes when children are separated from

t heir groups.

14. Florida Adm nistrative Code Rule 65GC 22.002(1) (b)

st at es:

Physi cal Environnent

(1) GCeneral Requirenents.

* * %

(b) Al areas and surfaces accessible to
children shall be free of toxic substances
and hazardous materials.

15. There is no suggestion herein that Respondent had any
evil intent or was unusually careless or negligent. |ndeed,
Respondent has been particularly cooperative and anxi ous to work
with DCF, even to adopting the clearly inefficient procedure of
carrying a wet nop, w thout a bucket, fromthe kitchen to other
roons for numerous cleaning activities throughout the day and
even to using a new |ocation to dry the nop after it has been
ri nsed.

16. DCF's trained inspection personnel may have been
hyper-vigilant to potential dangers, but no one disputed that
the potential dangers existed. The inspectors' speci al

sensitivity were warranted here, because cleaning fluids are

i nvol ved; very young children's eyes and nucus nenbranes were at



stake; and a sim | ar exposure problem had been repeated, as had
a failure to observe problem Rather than thinking of this as a
case of hyper-vigilance, it is nore reasonable to think of it in
terms of the too-often heard nodern expression, "But | didn't
take ny eyes off the baby for a m nute; the accident just
happened,” or the too-infrequently heard expression, "Better
safe than sorry."

17. It is undisputed that on August 24, 2004, a nop and
full nmop bucket were within reach of children aged two through
four, and that a four-year-old child was playing with the nop
handl e, in violation of Florida Adm nistrative Code Rul e 65C-
22.002(1)(b).

18. It is undisputed that on Decenber 6, 2004, a nop was
hung to dry on a picket fence, within reach of the children, in
violation of Florida Adm nistrative Code Rul e 65C 22.002(1) (b).

19. DCF has proven, by a preponderance of the evidence,

t hat on August 24, 2004, Respondent violated Florida

Adm ni strative Code Rule 22.001(5)(a) and Florida Adm nistrative
Code Rule 65G 22.002(1)(b), and that on or about Decenber 24,
2004, Respondent violated Florida Adm nistrative Code Rul e 65G
22.002(1)(b).

20. It is undisputed that Respondent was previously cited
for simlar violations involving i nadequate supervision or

hazardous materials accessible to children in its care.



21. The ampunt of the two civil penalties, severally and
jointly, at a total of $150.00 is both reasonable and the | owest
anount aut horized pursuant to the applicable fine schedul e.

RECOMVENDATI ON

Upon the foregoi ng Findings of Fact and Concl usi ons of Law,
it is recoomended that the Departnent of Children and Famly
Services enter a final order inposing a civil penalty in the
total anmpunt of $150.00 agai nst Seashell Corp., d/b/a Happy
Hearts East Child Care Center.

DONE AND ENTERED this 2nd day of August, 2005, in

Tal | ahassee, Leon County, Flori da.

fif Pl

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 2nd day of August, 2005.



COPI ES FURNI SHED

Josi e Tamayo, Ceneral Counse
Departnment of Children and
Fam |y Services
Bui | di ng 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

G egory Venz, Agency Clerk
Departnent of Children and
Fam |y Services
Bui l ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Lucy Goddard-Teel, Esquire
Departnent of Children and

Fam |y Services
Post Ofice Box 390, Mail Sort 3
Gai nesville, Florida 32602-0390

Robert Turbeville
Seashel | Corporation

174 Northwest Venice den
Lake City, Florida 32055

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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